UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

11-4-2016

State v. Charley Respondent's Brief Dckt. 44260

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Charley Respondent's Brief Dckt. 44260" (2016). Not Reported. 3399.
https://digitalcommons.law.uidaho.edu/not_reported/3399

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

LAWRENCE G. WASDEN
Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
JESSICA M. LORELLO
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
THERON PATRICK CHARLEY,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

Nos. 44260 & 44261
Cassia County Case Nos.
CR-2006-2149 & CR-2015-5044

RESPONDENT'S BRIEF

Issue
Has Charley failed to show any basis for reversal of the district court’s orders
denying his untimely Rule 35 motions for reduction of sentence?

Charley Has Failed To Show Any Basis For Reversal Of The District Court’s Orders
Denying His Untimely Rule 35 Motions
In case number 44260, Charley was convicted of felony domestic violence and,
on January 8, 2008, the district court imposed a unified sentence of 10 years, with five
years fixed, suspended the sentence, and placed Charley on supervised probation for
three years. (R., pp.142-54.) In July 2008, Charley violated his probation by failing to
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maintain employment and absconding supervision. (R., pp.164-66, 176.) Charley was
at large for approximately two years before he was located and arrested. (R., pp.16970.) After Charley admitted he violated his probation, the district court revoked his
probation, ordered the underlying sentence executed, and retained jurisdiction. (R.,
pp.176-81.) On June 8, 2011, following the period of retained jurisdiction, the district
court again suspended Charley’s sentence and placed him on supervised probation.
(R., pp.185-91.)
Approximately seven months later, on January 12, 2012, Charley was arrested,
in the State of Arizona, for aggravated DUI and DWS. (R., pp.195-96.) The state
subsequently filed a motion for probation violation alleging Charley violated his
probation by consuming alcohol and by being arrested for the new crimes of aggravated
DUI and DWS. (R., pp.192-94.) Almost three years later, on November 18, 2014,
Charley admitted he violated his probation and the district court reinstated him on
supervised probation for three years. (R., pp.212-16.)
Approximately 10 months later, Charley was arrested for failure to purchase a
driver’s license, resisting and obstructing, open container, and felony DUI. (R., pp.217,
261-63.)

The state charged Charley with felony DUI in case number 44261.

(R.,

pp.296-98.) In case number 44260, Charley’s probation officer filed a report of violation
alleging Charley violated his probation by being charged with the new crimes of felony
DUI, failure to purchase a driver’s license, resisting and obstructing, and open
container; possessing and consuming alcohol; failing to pay his court ordered financial
obligations and the cost of supervision; and failing to attend treatment. (R., pp.225-27.)
Charley subsequently admitted the allegations in case number 44260 and pled guilty to
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felony DUI in case number 44261. (R., pp.235-37, 307-09.) On November 24, 2015,
the district court revoked Charley’s probation and ordered the underlying sentence
executed in case number 44260 and imposed a concurrent unified sentence of 10
years, with three years fixed, for felony DUI in case number 44261. (R., pp.232-34,
322-25.)
One hundred and sixty-seven days later, on May 9, 2016, Charley filed an
untimely Rule 35 motion for reduction of sentence in case number 44260 and in case
number 44261, both of which the district court denied as untimely. (R., pp.238-43, 33542.) Charley filed a notice of appeal in each case, timely only from the district court’s
order denying his Rule 35 motion. (R., pp.244-46, 344-46.)
“Mindful of the fact that I.C.R. 35(b) requires motions for leniency to be filed
within 120 days of a judgment of conviction and within 14 days of an order revoking
probation,” Charley nevertheless asserts the district court abused its discretion by
denying his Rule 35 motions for reduction of sentence in light of his family support and
acceptance of responsibility “for his most recent conduct.” (Appellant’s Brief, pp.5-6.)
Charley has failed to show any basis for reversal of the district court’s orders denying
his untimely Rule 35 motions for reduction of sentence.
Idaho Criminal Rule 35 vests the district court with jurisdiction to consider and act
upon a motion to reduce a sentence that is filed “within 120 days after the filing of a
judgment of conviction” or within 14 days after the filing of an order revoking probation.
I.C.R. 35(b). The filing limit is a jurisdictional restraint on the power of the court which
deprives the court of the authority to entertain an untimely motion. State v. Fox, 122
Idaho 550, 552, 835 P.2d 1361, 1363 (Ct. App. 1992); State v. Hocker, 119 Idaho 105,
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106, 803 P.2d 1011, 1012 (Ct. App. 1991); State v. Parrish, 110 Idaho 599, 600, 716
P.2d 1371, 1372 (Ct. App. 1986); State v. Sutton, 113 Idaho 832, 833, 748 P.2d 416,
417 (Ct. App. 1987).
The district court entered both its order revoking probation in case number
44260, and the judgment of conviction in case number 44261, on November 24, 2015.
(R., pp.232, 322.) Charley filed his Rule 35 motions for reduction of sentence 167 days
later, on May 9, 2016. (R., pp.238, 335.) Because neither of Charley’s Rule 35 motions
was timely filed, the district court correctly concluded it lacked jurisdiction to consider
the motions. (R., pp.240-43, 340-42.) The district court’s orders denying the Rule 35
motions must therefore be affirmed.

Conclusion
The state respectfully requests this Court to affirm the district court’s orders
denying Charley’s untimely Rule 35 motions for reduction of sentence.

DATED this 4th day of November, 2016.

__/s/_________________________
JESSICA M. LORELLO
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 4th day of November, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
BRIAN R. DICKSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_________________________
JESSICA M. LORELLO
Deputy Attorney General
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